
Board of Adjustment Staff Report 
Meeting Date:  February 03, 2022 Agenda Item:  8F 

1001 E. Ninth St., Reno, NV  89512-2845 
Telephone:  775.328.6100 – Fax:  775.328.6133 

www.washoecounty.gov/csd/planning_and_development 

VARIANCE CASE NUMBER: WPVAR21-0004 (Birta Front Yard Setback 
Reduction) 

BRIEF SUMMARY OF REQUEST: Reduce the required front yard setback from 15 feet 
to 8 feet 

STAFF PLANNER: Roger Pelham, MPA, Senior Planner 

Phone Number: 775.328.3622 

Email: rpelham@washoecounty.gov  

CASE DESCRIPTION 

Variance Case Number WPVAR21-0004 (Birta Front 
Yard Setback Reduction) – For hearing, discussion 
and possible action to approve a variance to reduce 
the required front yard setback from 15 feet to 8 feet 
to facilitate the addition of a two-car garage and a one-
car carport at ground level and a new master bedroom 
suite on the floor above. 

Applicant: Robert and Calin Birta 

Property Owner: Robert and Calin Birta 

Location: 919 Jennifer Street at its 
intersection with Bridger 
Court 

APN: 125-361-12

Parcel Size: ± 0.32 Acres

Master Plan: Incline Village #5

Regulatory Zone: Incline Village #5

Area Plan: Tahoe

Development Code: Authorized in Article 804, 
Variances 

Commission District: 1 – Commissioner Hill Vicinity Map 

STAFF RECOMMENDATION 

APPROVE APPROVE WITH CONDITIONS DENY 

POSSIBLE MOTION 

I move that, after giving reasoned consideration to the information contained in the staff report and 

information received during the public hearing, the Washoe County Board of Adjustment deny Variance 

Case Number WPVAR21-0004 for Robert and Calin Birta, being unable to make all five required findings 

in accordance with Washoe County Development Code Section 110.804.25. 

(Motion with Findings on Page 16) 
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Variance Definition  

The purpose of a variance is to provide a means of altering the requirements in specific instances 
where the strict application of those requirements would deprive a property of privileges enjoyed 
by other properties with the identical regulatory zone because of special features or constraints 
unique to the property involved; and to provide for a procedure whereby such alterations might 
be permitted by further restricting or conditioning the project so as to mitigate or eliminate possible 
adverse impacts.  If the Board of Adjustment grants an approval of the variance, that approval is 
subject to conditions of approval.  Conditions of approval are requirements that need to be 
completed during different stages of the proposed project.  Those stages are typically: 

• Prior to permit issuance (i.e., a grading permit, a building permit, etc.). 

• Prior to obtaining a final inspection and/or a certificate of occupancy on a structure. 

• Prior to the issuance of a business license or other permits/licenses. 

• Some conditions of approval are referred to as “Operational Conditions.”  These 
conditions must be continually complied with for the life of the business or project. 

There are no recommended conditions of approval for Variance Case Number WPVAR21-0004, 
because denial is recommended.   

The subject property has a regulatory zone of Incline Village #5, in that area setbacks are defined 
by the size of the lot. For lots that are between 12,000 square feet and 34,999 square feet in size 
front and rear setbacks are 20’ and side setbacks are 8’. This particular lot has a smaller required 
front yard setback of 15 feet in accordance with the recorded final map. This lot is approximately 
0.32 acres in size or approximately 13,939 square feet. Reductions to required setbacks are 
permissible subject to approval of a variance in accordance with Article 804 of the Development 
Code.  
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Site Plan 
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Existing Front Elevation 

 

Proposed Front Elevation 
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Existing Floor Plan – Street Level 
 

 

Proposed Floor Plan – Street Level 
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Proposed New 3rd Floor 
 

 

Project Evaluation 

The applicant is seeking to reduce the required front yard setback from 15 feet to 8 feet. It is 
instructive to note that all of the other similarly situated lots from “Block M” of Incline Village Unit 
1A are required to have larger front yard setbacks. The subject parcel has the smallest required 
setback in that block, as can be seen by the excerpt from Tract Map #1127, following: 
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Likewise, the required front yard setback is smaller than is otherwise required for other parcels 
of the same size within the Tahoe Area Plan, as can be seen in the following table: 
 

 
 
The most critical aspect of evaluation of a proposed variance is to recognize that Nevada Revised 
Statues (NRS 278.300) limits the power of the Board of Adjustment to grant variances only under 
particular circumstances. The applicant has the responsibility to demonstrate that the subject 
property exhibits one or more of the following characteristics to demonstrate a hardship:  
 
1) exceptional narrowness, shallowness, or shape of a specific piece of property; or  
 
2) by reason of exceptional topographic conditions; or  
 
3) other extraordinary and exceptional situation or condition of the piece of property.  
 
If such a finding of fact can first be made, then the Board must also determine that the strict 
application of the regulation would result in peculiar and exceptional practical difficulties to, or 
exceptional and undue hardships upon, the owner of the property. 
 
Staff would like to emphasize that a hardship is based only upon characteristics of the land, not 
the convenience of the applicant. 
 
Exceptional Narrowness: 

The subject site has a regulatory zone of Incline Village #5. In accordance with the Tahoe Area 
Plan and as shown on the table, above on this page, the minimum lot width for that zone is 60 
feet. The subject parcel is 70 feet in width at the western (front) property line and 106.13 feet in 
width at the eastern (rear) property line. This results in an average lot width of approximately 88 
feet and exceeds the minimum lot width requirement by approximately 28 feet.  
 
Thus, the subject parcel is not exceptionally narrow. 
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Exceptional Shallowness: 

The minimum lot dimension, as noted above, for the Incline Village #5 regulatory zone is 60 feet. 
The northern (side) property line is 178.42 feet in length, and the southern (side) property line is 
150.33 feet in length, which results in an average depth of approximately 164 feet. This parcel of 
land, like those adjacent to it, includes an open space easement along the rear of the parcel. In 
this case that easement is 70 feet wide. If that 70 feet is subtracted from the overall depth of the 
parcel, an average depth of approximately 94 feet remains. This exceeds the minimum lot 
dimension by approximately 34 feet. 

Thus, the subject parcel is not exceptionally shallow. 
 
Exceptional Shape: 

The subject parcel is essentially rectangular; please see the diagram (above, this page), with the 
dimensions of the subject site. 

Thus, the parcel is not exceptionally shaped. 

 

Exceptional Topographic Conditions: 

The subject parcel slopes from an elevation of approximately 7114 feet at the northwest corner 
to an elevation of approximately 7098 at the southeast corner of the parcel. This is a difference 
of 16 feet over a distance of approximately 116 feet. This results in a slope of approximately 13% 
and is considered unconstrained for development purposes. Slopes of 15% or greater over 20% 
or more of the subject site may be considered hillside development under Article 424 of the 
Development Code. 
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Thus, the parcel does not contain exceptional topographic conditions. 
 
Extraordinary and exceptional situation or condition of the property and/or location of 
surroundings. 

The applicant contends, within the application materials included at Exhibit C to this report, that 
that there is an extraordinary and exceptional situation or condition of the property and/or location 
of surroundings, based upon the inclusion of an open space easement on the parcel (see below). 
 

 
 
The inclusion of an open space easement on the subject site is neither extraordinary nor 
exceptional. As can be seen on the following excerpt from the recorded tract map, all adjacent 
parcels of land also include open space easements. The open space easements are highlighted 
in yellow. 
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Furthermore, as detailed in the “exceptional narrowness and exceptional shallowness” portion of 
this report, it has been conclusively demonstrated that the remainder of the parcel (outside of the 
open space easement) exceeds the minimum lot dimensions in both depth and width. 
 
Further findings of fact are also required for the Board to approve the requested variance. These 
include that the relief will not create a substantial detriment to the public good, substantially impair 
affected natural resources or impair the intent and purpose of the Development Code or 
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applicable policies under which the variance is granted. This finding is also unable to be made. 
Because there are no special circumstances applicable to the subject site, approval of a variance 
would impair the intent of the Development Code which requires that a finding of hardship be 
made, for approval of a variance to be granted. 
 
A finding that granting of the variance will not constitute a grant of special privileges inconsistent 
with the limitations upon other properties in the vicinity and the identical regulatory zone in which 
the property is situated, is also required. This finding cannot be made. Again, because there are 
no special circumstances applicable to the subject site, approval of a variance to reduce the front 
yard setback (being cognizant of the fact that the setback is already among the smallest in the 
area) results in a special privilege to this applicant that is not consistent with the limitations on 
other properties. 
 
A further finding that the requested variance does not authorize a use or activity which is not 
otherwise expressly authorized by the regulation governing the parcel of property is also required. 
This finding can be made. A garage is permissible on the subject site, and as will be demonstrated 
later in this report, is feasible in many ways on the subject site without violating the required front 
yard setback. 
 
Finally, a finding that issuance of the permit will not have a detrimental effect on the location, 
purpose or mission of a military installation can be made as there is no military installation within 
the area that is required to be provided with public notice for the variance request. 
 
In addition to being unable to make the required findings of fact to support approval of the variance 
request, staff would like to demonstrate how improvements to the property may be made while 
maintaining the required setbacks. Staff would like to emphasize that it is not incumbent upon 
staff to show how to construct a garage on the parcel of land without a variance, as there is no 
absolute right for the applicant to construct a garage. But rather, staff can demonstrate that, 
because there is no hardship on the land, building a garage is feasible in many ways.  
 
While there may be dozens of different ways that a garage may be constructed on the subject 
site, without violating the required setbacks, a few of these are demonstrated below. 
 
First, a garage can be constructed in essentially the same location as the two-car garage that is 
proposed on the site plan included with the variance request, by simply eliminating or relocating 
the 4-foot-wide staircase to the proposed upper floor of the dwelling (see yellow area on floor plan 
on the following page), and constructing the garage in that location.  
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Likewise, on the following site plan the highlighted rectangles represent the approximate size of 
a one-car garage. There are many options open to the applicant. 
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In addition to having the smallest required front yard setback from block “M”, as shown previously 
in this report, the applicant also has the opportunity to request a minor deviation of up to 10% ( in 
this case 1 ½ feet ) reduction in the front yard setback which may be granted by the Director if it 
can be demonstrated that there are  “extenuating circumstances or unique physical conditions on 
the project site to justify the need for the requested deviation” (WCC110.804.35). This is a much 
lower threshold of review than is required for approval of a variance.  
 
While not cited as a special circumstance in this application, often the limitations on development 
of parcels of land within the Tahoe Basin (which are subject to compliance with Tahoe Regional 
Planning Agency [TRPA] regulations) is cited as special circumstances applicable to a particular 
parcel of land. TRPA regulations do constitute exceptional circumstances as they are applied 
equally to all development within the Tahoe Basin. 
 
Denial of the variance is recommended by staff as there is no hardship of the land, and no 
extraordinary conditions, as required by NRS and WCC, necessary to support the approval of the 
variance request. In addition, it has been demonstrated that there are many options open to the 
applicant for the construction of a garage on the subject site, in conformance with all generally 
applicable provisions of the Development Code. 

Reviewing Agencies 

The following agencies/individuals received a copy of the project application for review and 

evaluation. 

Agency Sent to 
Review 

Responded Provided 
Conditions 

Contact 

Nevada State Lands ☒ ☒ ☐ Sherri Baker 
sbaker@lands.nv.gov 

Nevada Tahoe 
Conservation District 

☒ ☐ ☐  

Washoe County Building 
& Safety 

☒ ☐ ☐  

Washoe County 
Engineering 

☒ ☒ ☒ Tim Weiss 
tweiss@washoecounty.gov 

Washoe County Sherriff ☒ ☐ ☐  
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WCHD – Air Quality ☒ ☒ ☐ Genine Rosa 
grosa@washoecounty.gov 

WCHD – Environment 
Health 

☒ ☐ ☐  

WCHD- EMS ☒ ☒ ☐ Jackie Lawson 
jlawson@washoecounty.gov 

RTC Washoe ☒ ☐ ☐  

Washoe Storey 
Conservation District 

☒ ☒ ☐ Jim Shaffer  
775.857.8500 

Incline Village GID ☒ ☒ ☐  

North Lake Tahoe Fire 
Protection District 

☒ ☒ ☐ Patrick Mooneyhan 
pmooneyhan@nltfpd.net 

Tahoe Regional Planning 
Agency 

☒ ☐ ☐  

 
All conditions required by the contacted agencies can be found in Exhibit A, Conditions of 
Approval. 

Staff Comment on Required Findings 

Washoe County Development Code Section 110.804.25, Article 804, Variances, requires that all 
of the following findings be made to the satisfaction of the Washoe County Board of Adjustment 
before granting approval of the request. Staff has completed an analysis of the variance 
application and has determined that the proposal is in compliance with the required findings as 
follows. 

1. Special Circumstances.  Because of the special circumstances applicable to the property, 
including exceptional narrowness, shallowness or shape of the specific piece of property; 
exceptional topographic conditions; extraordinary and exceptional situation or condition of 
the property and/or location of surroundings; the strict application of the regulation results 
in exceptional and undue hardships upon the owner of the property. 

 Staff Comment: There are no special circumstances applicable to the property, as 
demonstrated in this report. The parcel has no exceptional narrowness, shallowness or 
shape of the specific piece of property; no exceptional topographic conditions; no 
extraordinary and exceptional situation or condition of the property and/or location of 
surroundings. The strict application of the regulation does not result in exceptional and 
undue hardships upon the owner of the property, as there are many ways in which a garage 
can be constructed on the subject site, without violating the required setbacks. 

2. No Detriment.  The relief will not create a substantial detriment to the public good, 
substantially impair affected natural resources or impair the intent and purpose of the 
Development Code or applicable policies under which the variance is granted. 

 Staff Comment: Because there are no special circumstances applicable to the subject site, 
approval of a variance would impair the intent of the Development Code which requires that 
a finding of hardship be made. 

3. No Special Privileges.  The granting of the variance will not constitute a grant of special 
privileges inconsistent with the limitations upon other properties in the vicinity and the 
identical regulatory zone in which the property is situated. 

 Staff Comment: Because there are no special circumstances applicable to the subject site, 
approval of a variance to reduce the front yard setback (being cognizant of the fact that the 
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setback is already among the smallest in the area) results in a special privilege to this 
applicant that is not consistent with the limitations on other properties. 

4. Use Authorized.  The variance will not authorize a use or activity which is not otherwise 
expressly authorized by the regulation governing the parcel of property. 

 Staff Comment: A garage is permissible on the subject site, and several opportunities exist 
on the subject site, for construction of a garage, without violating the required front yard 
setback 

5. Effect on a Military Installation.  Issuance of the permit will not have a detrimental effect on 
the location, purpose or mission of the military installation. 

 Staff Comment: There is no military installation within the area that is required to be provided 
with public notice for the variance request. 

Recommendation 

After a thorough analysis and review, Variance Case Number WPVAR21-0004 is being 
recommended for denial, primarily because there are no special circumstances applicable to the 
property that result in a hardship. Staff offers the following motion for the Board consideration.  

Motion 

I move that, after giving reasoned consideration to the information contained in the staff report 
and information received during the public hearing, the Washoe County Board of Adjustment deny 
Variance Case Number WPVAR21-0004 for Robert and Calin Birta, being unable to make all five 
required findings in accordance with Washoe County Development Code Section 110.804.25: 

1. Special Circumstances.  Because of the special circumstances applicable to the property, 
including exceptional narrowness, shallowness or shape of the specific piece of property; 
exceptional topographic conditions; extraordinary and exceptional situation or condition of 
the property and/or location of surroundings; the strict application of the regulation results 
in exceptional and undue hardships upon the owner of the property; 

2. No Detriment.  The relief will not create a substantial detriment to the public good, 
substantially impair affected natural resources or impair the intent and purpose of the 
Development Code or applicable policies under which the variance is granted; 

3. No Special Privileges.  The granting of the variance will not constitute a grant of special 
privileges inconsistent with the limitations upon other properties in the vicinity and the 
identical regulatory zone in which the property is situated;  

4. Use Authorized.  The variance will not authorize a use or activity which is not otherwise 
expressly authorized by the regulation governing the parcel of property;  

5. Effect on a Military Installation.  Issuance of the permit will not have a detrimental effect 
on the location, purpose or mission of the military installation. 

Appeal Process 

Board of Adjustment action will be effective 10 calendar days after the written decision is filed with 
the Secretary to the Board of Adjustment and mailed to the applicant, unless the action is 
appealed to the Washoe County Board of County Commissioners, in which case the outcome of 
the appeal shall be determined by the Washoe County Board of County Commissioners.  Any 
appeal must be filed in writing with the Planning and Building Division within 10 calendar days 
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from the date the written decision is filed with the Secretary to the Board of Adjustment and mailed 
to the applicant. 
 

Applicant / Owner: Robert and Calin Birta  

Email:  robert@robertelectric.com 

 

Representatives: Wayne Ford Residential Design 

Email:  waynefordresidentialdesigner@yahoo.com 

 

Tahoe Agencies:  Tahoe Regional Planning Agency 

  Post Office Box 5310 

  Stateline, NV 89449-5310 

 

  North Lake Tahoe Fire Protection District 

  866 Oriole Way 

  Incline Village, NV 89451-9439 

 

  Incline Village General Improvement District 

  893 Southwood Boulevard 

  Incline Village, NV 8945 

  

  Nevada Division of Forestry 

  885 Eastlake Boulevard 

  Carson City, NV 89701 

 

  Nevada State Lands 

  Attn: Rex Harold 

  901 South Stewart Street, Suite 5003 

  Carson City, NV 89701-5246 

 

  USFS 

  Attn: Brian Garrett, Urban Lands Manager 

  35 College Drive 

  South Lake Tahoe, CA 96150 
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Mailing and Vicinity Map 

WPVAR21-0004 Notice Map 
65 parcels selected at 500 feet 

0 0.075 0.15 

Miles 

0.3 

Community Services 
Department 
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